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JOI{N AND JANN DOES I.3,
Individually and as Next Friends of their
Rcspective Minor Daughters,

PlaintilTs,

v.

RICK PERRY, in his Official Capacify ns
Govcrnor of thc Sfate of Texas,

Defendant,
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PLAINTIFFS' ORIGINAL PETITION INCLUDING
APPLICATION [.OR TEMPORARY INJUNCTION AND

PE4IVIANDNT INJUNCTION

rO TI{E HONORABLE JUDGE:

Plaintiffs Jolrn and Jane flocs I -3, Individually and as Next Friends of their Respective Minor

Danghters, file this original Petition Including Application for Temporary Injunction and permanent

Injunction, and respectfi.rily show trre court the foilowing:

pr$covERY CONTRqI/ PLAN

I ' Plaintiffs propose that discovery be conducted under Level 2 of Rule 190.1 of the

Texas Rtrles of Civil procedure.

INTRODUCTIOJI

2' This case is brought by a g'oup ofconcemed Texas parents, all ofwlom have school-

aged daughters in Texas, These parents challenge Governor Rick perry's recent issuance of an

unlawftil executive order by which he tras mandated that school-aged girls, as a condition of

admission to school starting in the sixth grade, and beyond, receive a new vaccinc that purportedly

ptotects against a sexually transmitted disease, and certain of its alleged effects.
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PARTIES

J ' Plaintiffs John and Jane Does 1-3 are citizens of rexas who are the parents of minor,
school-aged girls, who object to the Governor's abuse ofpower, and his unlawful executive order.
Their names and identities arc not specified herein to protect trreir.privacy rights and inrerests,

4' Defendant, GoveurorRickPerry, is sued inhisofficial capacityas 6overnorofTexas,

and may be served with citation at tlre office of the Governor, state Insurancs Building, I I00 san
Jacinto, 4th Floor, Austin, Texas 7g701.

5 service will also be made upon the Afiorney General ofthe state of Texas, at 300 w.
I5th stleet' Austin, Texas 78701,so as to give him notice ofthe constitutional and legal clraltenges
to the Subject Executive Order.

6' rhis Court has jurisdiction under Clrapters 37 and 65 of the Texas Civil practices &

Remedies Code, and the Texas Constihrtion.

7 ' venue is proper in Travis County because the cause of action accrued in Travis

county, a'd the Defendant is an officiar of the state of Tcxas.,

FACEJ$

8 The school-aged girls of Texas are not guinea pigs who may be subjected to medical

ptocedures at tlre apparent whim of Texas' Gorrenror, They, and their parents, also may not be

treated differently than other citizens of Texas. These girls, and their parents, rnay not be penalized

for non-compliance with the Governor's wishes, zurd their privacy rights may not be invaded should

they object to the Governor's maudates- The Govemor's unauthorized, and unlawftrl, action, as

described below, must not be tolerated by the court, which is authorized by law to undo that

mauthorized and unlawfirl conduct,
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9' on February 2;2a07,the Defendant (referred to below as the ,,Governor,,) 
signed

Exeuutive order RF65 "relating to the immunization of young wonen from the cancer-causing
I{urnan Papillonla Virus (.,HpV,,) (the ,.Subiect 

Executive C}rder,). Via the Subject Executive
order; the Governor has directed the Health and Human services Fxecutive comrnissione' ro adopt
rules that mandate the age appropriatc vaccination of all female children in Texas for Hpv, prior to
adrnission to tlre sixth grade.l

I 0' rhe subject Executive order also directs tlie Department of state Hearth services to'brodify 
the eune't process in orcler to allow parents to submit a request for or conscientious

objectiorr affidavit form via the lntemet wlrile maintaining privacy safeguzuds under the cunent raw ,,,
Requiring parents to publicly fiie a request for exemption Iiom tlris inoculation prograrn is itself,
unlawful Girls whose parents refuse to make the required firings are fuily unprotected, and are
subjcet to bei'g inoculated automatically" The vaccine which is riiscussed in the subject Executive
Orcler is called .,Cardasil .,' It is nranufactured by Merck & Co, and was approvecl by the U .S. Food
and Drug Adnrinistratio' for public use in June of 2006. Merck & co. has, since then, engaged in
an aggressive lobbying campaign designed to cause state legisratures to implement & manrratory
Gar dasiI inocutatiou prcgram.

I l ' The rnedia has reported that tlre Governor was directry and aggressively robbied by
Mertk & co' to implenrent a law req'iring the mandatory Gar.dasil inoculation pro$am thc
Go'ernot has now ordered via tlte subiect Executive order. plaintiffs will show that the covernor
executed the subject Executive order specifically to bypass the Texas Legisrature, whom he berieved

ar.so rvir ;"?ff:11?'ilJ:[ri"t'f":i'|i }|::i:"ifl|;ffiilieaden, who do nor shorv proof of vaccina,ion,
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would not pass legislation compelling such an inoculation program. Fiually and significantly, the
tnedia has reported that Merck & co.'s principal lobbyist is the Govemor,s former chief of staff

12' An executive order has the same force and effect as a raw, passed by the Legislature
and signed by the Governor. In this instance, Oovemor perry bypassed the legislative process and
enacted this particular law on his own volition. FIis tloi'g so is a violation of the Texas constitution,
and rexas statute' It also constitutes the unlawhrl usurpation of powers which have been directly
gmnted by statute' to other govemmental entities or authorities, and only they have implenrented

strict statutorily-nrandated proceclures.

13' The Governor does not have an open-ended right to sign executive orderc. with

rcgard to the circumstances presented, the Governor could only derive the power to issue an
executive otdet I'rom section 418 012, Tsx^ Gov't coon if its conditions were satis{ied More
particularly, he could do so lawfully only for the purpose of meeting the dangers to the state and
people presented by what chapter 4lg defines as a o.disaster.,,

14 A "disaster" means the occurrence or imminent tlueat of widespread or severe

danrage, injury ot loss of life resulting fi'om a natuml or nran-made epidemic orpublic calamity. seQ,

Section 418.004(l), Tax" Gov'r Conr.

15 Plaintiff would show that there exists no "disaster" which warrants,.justifies or

authorizes the cOvetnor's exerciseof thepowers bestowed upon him bysection4lg.0l2, ifhe relied

upon that statute to issue the subject Fxecutive order. There is no epidemic of cervical cancer in

Texas' There is no epidenric of cervical cancer caused by the HpV virus in Texas. There is no

epidenric of either disease among school-age girls in Texas. There is no occunence or imminent

threat of rvidespread or sevete damage, iqjury or loss of life resulting liorn Hpv,induced cervical

cancer a$ong school-aged girls in Texas- There is no evidence that school-aged girls in Texas have,
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fet alone routinely transmit, the HPV virtrs" Most certainly, if they do transmit the virus, they do nor
transmit it in school.

I 6 [n acldition to the foregoing, Texas has astatute known as the communicable Disease
PrcventionandcorttrolAct' see.chapterSl,Trx.HEelrg&se*rvcooE" 

Itspruposeistocause
the state to prctect tlre public health by acting, resopnsibly, to prevent and control communicable
cliseases' but only after cerfain procedures (as set out in that statute) are carefulty followed.

17 chapter 8l prescribes the specific procedncs which must be foltowed in fulfilling
its purposes' none of which include executiou by the Govemor of an executive order, dictaling a
manclatoryinoculatio'programunderpenaltyfo'non-compliance, 

Infact,thatstafutenrandatesthat
the cornrnissioner of Health ancl Human services (not the Governor) is responsible for the general
state-wide adnrinistration of this chapter. SE, Section g1.004, Trx. HrnlrH & Sensry CoDE,

18- In sigrring the subject Executive order, rrre Governor has usurperr a power and
go'cnlnlenlal lunction expressly bestowed by statute, upon the commissio*er of Health and Human
services' Tliere has been no responsihlg exercise of govemmental power to prevent ancl control a
comurunicable disease (assumi,g cervical cEulcer caused by Hpv is one), i' the manner
conl'ertrplated 14' chapter 81, or otherwise^ consequently, the population of people effeeted by tlre
Got'elnof's executively-oldered, rnandatory inoculation program remain substantially more
vtrlnerable to unknown a'd untoward side effects of thi.s brand new vaccine, trran they are to the
clisense or diseases the subject vaccine purpo,,s to protect trrem frorn.

19 It should arso be noted that on February 20, zll7,Merck & company, bowing to
pressure fiom parents and medical groups, announeed that it was immediately suspendi'g irs
lobbying carn;raign to persuade state legislatures to mandate that adolescent girls get the conrpafly"s
oardasjl vaccine as a requirement fol school attendance. It likewise was reported that two of the
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pronlinent nredicar groups wrrich had supported broad use of trre vaccine - the American Acaacmy
ofPediatricsandtheAmericanAcadernyoflramilyPractitioners-questionedMerck,stiming, 

News
rcports of these facts also state that Dr, Anne Francis, wrro chairs an American Academy of
Pediatrics committee catled Merck's change of heart "a good move for the puhlic.,, Furthermore,
slte rvas rcpotled as stating that "l believe their timing was a lifire bit premature, so soon after
Gatdasil's release' before we have a pich'e of whether tlrere are going to be any untoward side
effects'o' Dr^ Fra*cis was further reported as lraving stated tlrat given that the counw has been
"bulllc'd" by sottre clrugs rvhose serious side effects emerged only after thcy werc in wi'e use,
includirrg Metck's withdrawn pain kiltervioxx, it would be better to wait awhile betbre mandating
cardasilusage" Finally,Dr'Fra'cisisrcportedtohavestatedtrratshewasconeemedaboutrequiring

thc vaccine lbr a clisenss that is not communicable and so does not have a big public heartrr impact.
The Gove,ror rras not rescinded or vacated trre subject Executive order.

20' The powers ofthe 60vemor are limiterl and set forth either in Article 4 0f the Texas
constitution' or via statute' Nowhere in the constitution is the Governor of Texas granted the power
to legislatq oI to avoid the requirenrents of a statute duly passed by thc Texas Legislature, merely
by issuing an executive order" Likewise, the Texas constitution does .ot grant the Governor the
autltority or power to issue an executive order under the circumstances leading to his issuance of t'e
Subject F.xecutive Orcler,

2l rhe subjectExecudveorderviolatesTex-coxsr 
ART.I, gg 3aand lgand Anr. ll

$r

z2 First' the subiect Executive ordel carves outaclass ofcitizens (sclrool-aged girls and
their parents) who are the only citizens subject to its terms (includi'g t6e mandatory medical
procedure it requires), and who will suffer a penalty for non-compliance with its terms. Via the
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Subject Executive Order, school-aged girls in fexas, and their parcnts, are being dcnied equality
under the law because of the sex of those children. Se.s, ARt, I, $3a.

2i' seconcl, the subject Executive order also deprives those school-aged girls who are
suQiect to its terms of the right to attend school, unless they agree to subject themselves to
undesirable and unwanted medical proccdures, or their parents seek approval of the state of their"
request to beconre exempted from the mandatory inoculation progranr, in a manner or via a pmcess

wlrich also deprivss ttreir Plaintiff parcnts, and ttrcm, of equatity under the law via the subject
Executive oder, the Plaintiffs, and all others in Texas who are similarly sihrated, are being tleprivecl
ol'privileges or intnturities, or are otherwise being disfranehised, witSout due course of.the law of
the land. See, ARr',1, $19.

z4' Fi'ally, tlre subject Executive order is clearly the exercise by the Govemor of a
po\\'er"which is exclusively vested by the Texas constitution, in the Legislature, in the absence of
certain enletgency citcumstances, authorized by statute. None of the circumstances by stat,te exist
ir: this case The subject Executive order is an act of'legislation. The enactment of legislation is.
lrorvevel a function and power which is exclusively vestect in thc Legislative branch nfgovernment.

As sttch' it violatcs tlre constitutional prohibition against one brzurch ofgovernment (in this case the

Executive Branch) exercising a powet properly attached to another branch of governr'ent (in ttris

case the Legislative Branch), See, ART" II, $1"

26^ Pursuant to TEx, ctv. Pnec. & ReNa. cooe g Jz.00l et seg., plaintiffs .seek a
cleclarator5, judgnrent that:
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as issued bY Governor perry, Executive order Rp65 viorates Tex. coNsr.ART. I, gg 3a and/or lg and/or Aoi. U S i,

as issued by Governor perry, Executive orrer Rp65 is not authorized by
I::listatute' 

includins #;ir'il ;" sr.tioo +ia.iii), ir* cov,T

as issued by Governorperry, Executive orderRp65 is the unrararfirl exerciseof a governmerrr f*nction eb;"r;t;Jtro ,o the comrnissioner of Healthand Human Services by Tei. Hri;-fi;rary Coos g 81,004; anrt,
Because of any oDe o'rnole of trre i'firrnities anrj/or regar defbcts identifiedabove, Execurive Order Rp65 is 

";il;;l* 
no legal effect.

26' In addition to the foregoing reliefl, Plaintiffs rcquest tempo*ry and permanenr
iqi*nctive relicf pursuant to TEx- clv. Pnac. & R-er,,. copr, $ J7"00r, et seq. (particurarry $ .r7.0 r r ),
rsx' ctv Pnac' & Rsru' copr $ 65 001, et seq" (particularly $ 65.01 I ), and the court,s inherent
po\\,ers and/or the lules of equity.

27 ' The Plaintiffs are, in theh iudividual capaciry, hxpayers in the state of rexas who
object to the utilization of pubfic fi.rnds for irnptementation ofone or more of the mandates set forth
in the subject Executive order' More particularly, Ptaintiffs object ro the expenditurc of any public
litnds by the I-Iealtlr ancl Ilunran setvices' Executive conunissioner to adopt rures mandating the
age-appropriate vaccinarion ofall female children for Hpv prior to adrnission to the sixth grade, as
orcleted by the Governor" In addition, Ptaintiffs object to the expendihrre of public fi.rnrs by or on
behalf of the Departnrent of state Flealth services to 'modify trre current process in order to arow
parents to submit a request for u conscientious obiection aflictavit form via trre tntemet while
maintaining privaey safeguards under curent taw,,, as ordered by fhe Governor.

a.

d .

2s' Plaintifls are entitted to recover reasonable and necessary attorney fccs ancr co$ts as
are equitable and jusr, under Tsx, ctv. pnec. & Rervr. coDE g .37.009.
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28' For the reasons stated above which are incorporated by reference, it is probable rhat
Plaintiffs will prevail after trial on the merits, IfPlaintiffs' apprication for temporary injunction is
not gtanted, harrn is in'rnrinent becanse the subject Executive order will remain a final order, and
will be irnplemented via (among other things) the expenditure of public funds on an imrnediate basis,
as is svidenced by language in the SuQject Executive order directing the various state agents or
agencies to nrove expeditiousty in cornplying with the mandates set forth therein.

29' If a temporary injunction is not issuecl, Plaintiffs, and all other percons sirnilarly

situatecl' will suffe' iffeparable harm because of the interference with their constitutional and
stalutolY rights' being subjected to a law which lras been improperly inrplemented, and which forces

the expenditure of pnblic funds on an illegal and unconstitutional basis.

30' Plaintiffs have no adequate remedy at law because no amount of pecuniary damages

ot ability to appenl rvill adequately compensatethem, andother Texas citizens similarlysituated, and

the damages to be srstained by that population of interested parties is incalculable.

3l ' Plaintiffs are willing to post a bond, provided that Ptaintiffs reqpectfi,rlly submit that,

based on equitable principats and the circumstances of this case, it would be appropriate to have no

honcl, or a nominal boncl.

32 ' Petmanent injunctive relief is necessary and appropriate to enjoil the Governor fiorr

comnrittittg the legal violations described herein, in the sanre or similar fashion.

33' All conditions precedent to the assertion of these clairns or the filing of this lawsuir

have been rnet by plaintiffs.
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wl{EREFoRE' PREMISES coNslDERED, Plaintiffs respecttully requests that Dcfendant
be cited to appear and answer, and following an interim and final triat, that judgment be entered
against lrim as prayed for herein, as follows:

I Granting trre ternporary injunctive rerief prayed for herein;

7. Make the declaratious prayed for herein;

3" Granting the perma'enr injunctive rerief prayed for herein;

4' Awarding praintiffs reaso'able attorneys fees and costs; and,

5' cranting such other and furthe. relief, at law or in equity, to which plaintiffs showthemselves to be entitled.

State BarNo. 04057g00

Robcrt L. Chaikcn
State BarNo. 040S78J0

CHATI<nN & Cnarxrn,p.C.
1J355 Noel Road, Suite 600
One Calleria Tower
fJallas, Texas 75240
(2 | 4) 265 -0250 tetephone
(Z I 4) 265- t 537 facsinrile

ATTORNEVS FOR PLAINTIFF'S

Respectfully submjtted,
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vERrFrcaTIoN

SI'ATE OF TEXAS

COUNTY OF DALLAS

thelein is within his knowledge and is true ana couect.

BEFORE ME, tlre undersigned authori8, on t{is day perconally appeared, Kenner6 B.clraike'' being by nre duty ,*orr,"on his oarh, ,r.porrJ *Jiia tnu, he is trre attorney for trre
li]il:l'ff,,):*:i.f:1*":l:":1f roreeoi"; 

";ls;;;;,#, and every sarement conrained

$
$
$

. Chaiken

rvhich ":,'i,T:J',i,.',1#]il:H'$jljr'3ffi1e 
this the Z2,',A*dav orFebruarv,2007, to certifr

SAFALONGMORE
MY COMMISSKIN EXPINEI

fonrty27.2lto9

Notary Public in and the $tate of Texas
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